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O P I  N I  O N

    Godda r d,  P. J .  

Sue  Ge ne vi e ve  Thor nbur gh a ppe a l s  a  di vor c e  de c r e e

r e nde r e d i n  a  s ui t  br ought  by he r  hus ba nd,  Thoma s  Ti pt on 

Thor nbur gh,  Sr .   The  de c r e e  gr a nt e d he r  hus ba nd a n a bs ol ut e

di vor c e ,  c us t ody of  t he i r  mi nor  c hi l d ,  di vi de d t he i r  ma r i t a l

pr ope r t y a nd,  a f t e r  a  s i x  mont hs '  h i a t us ,  or de r e d he r  t o  ma ke

c e r t a i n c hi l d  s uppor t  pa yme nt s .
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By he r  s i ngl e  i s s ue  on a ppe a l  Ms .  Thor nbur gh c ont e nds

t ha t  t he  Tr i a l  Cour t  wa s  i n  e r r or  i n  not  gr a nt i ng he r  a  ne w t r i a l

be c a us e  s he  di d not  r e c e i ve  e f f e c t i ve  a s s i s t a nc e  of  c ouns e l .  

Spe c i f i c a l l y ,  s he  c ont e nds  t ha t  he r  a t t or ne y di d not  pr ope r l y

pr e pa r e  he r  c a s e  by f a i l i ng t o  pur s ue  di s c ove r y pr oc e dur e s ,

f a i l i ng t o  not i f y- - i n  a c c or da nc e  wi t h a  l oc a l  r ul e - - oppos i ng

c ouns e l  of  t he  wi t ne s s e s  s he  i nt e nde d t o  c a l l ,  whi c h r e s ul t e d i n

t he i r  t e s t i mony be i ng e xc l ude d,  f a i l i ng t o  ma ke  a n of f e r  of  pr oof

r e ga r di ng t he  e xc l ude d t e s t i mony a nd f a i l i ng t o  s e e k a

c ont i nua nc e .

Wi t hout  que s t i on i n c r i mi na l  c a s e s ,  i ne f f e c t i ve

a s s i s t a nc e  of  c ouns e l  i s  a  pr ope r  gr ound f or  gr a nt i ng pos t -

c onvi c t i on r e l i e f .   The  doc t r i ne  i s  ba s e d upon t he  Si xt h

Ame ndme nt  t o  t he  Uni t e d St a t e s  Cons t i t ut i on,  whi c h gr a nt s  a

c r i mi na l  de f e nda nt  t he  r i ght  t o  a s s i s t a nc e  of  c ouns e l .   Ba xt e r  v .

Ros e ,  523 S. W. 2d 930 ( Te nn. 1975) .   Thi s  ha s  qui t e  pr ope r l y be e n

c ons t r ue d t o  me a n a s s i s t a nc e  of  e f f e c t i ve  c ouns e l .   Be a s l e y v.

Uni t e d St a t e s ,  491 F. 2d 687 ( 6t h Ci r . 1974) .

The r e  i s  no s uc h c ons t i t ut i ona l  ma nda t e  a s  t o  c i vi l

c a s e s .   

We  ha ve  be e n una bl e  t o  f i nd a ny Te nne s s e e  c a s e  i n

poi nt ,  a l t hough a ppe l l a t e  de c i s i ons  ha ve  poi nt e d out  t ha t  " a

de f e nda nt  i s  not  e nt i t l e d t o  t he  c ons t i t ut i ona l  s a f e gua r ds  i n  a

c i vi l  c as e  t ha t  he  ha s  a  r i ght  t o  i n  a  c r i mi na l  c as e . "   Eve r ha r t
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v.  St a t e ,  563 S. W. 2d 795 ( Te nn. Cr i m. App. 1978) .   Ma c k v.  St a t e ,  a n

unpubl i s he d opi ni on of  t he  Cour t  of  Cr i mi na l  Appe a l s  f i l e d i n

Knoxvi l l e  on Oc t obe r  3 ,  1986.

We  ha ve ,  howe ve r ,  f ound f e de r a l  c a s e s  i n  poi nt .   I n

Ni c hol s on v.  Rus he n,  767 F. 2d 1426,  1427 ( 1985) ,  t he  9t h Ci r c ui t

s t a t e d t he  Rul e  t hus l y:

Ni c hol s on ' s  c l a i m of  i ne f f e c t i ve  a s s i s t a nc e  of
c ouns e l  i s  s i mi l a r l y una va i l i ng.   Ge ne r a l l y ,  a
pl a i nt i f f  i n  a  c i vi l  c a s e  ha s  no r i ght  t o e f f e c t i ve
a s s i s t a nc e  of  c ouns e l .   Se e  Wol f ol k v.  Ri ve r a ,  729 F. 2d
1114,  1119- 20 ( 7t h Ci r . 1984) ;  Me kde c i  v .  Me r r e l l
Na t i ona l  La bor a t or i e s ,  711 F. 2d 1510,  1522- 23 ( 11t h
Ci r . 1983) ;  Kus hne r  v .  Wi nt e r hur  Swi s s  I ns .  Co. ,  620
F. 2d 404,  408 ( 3d Ci r . 1980) ;  Wa t s on v.  Mos s ,  619 F. 2d
775,  776 ( 8t h Ci r . 1980) .

The  9t h Ci r c ui t  a ga i n vi s i t e d t he  que s t i on i n  Fr i e dma n

v.  St a t e  of  Ar i z ona ,  912 F. 2d 328,  333 ( 1990) ,  a nd wa s  e qua l l y

s uc c i nc t :

Fr i e dma n c ont e nds  t ha t  hi s  t r i a l  c ouns e l  r e nde r e d
hi m i ne f f e c t i ve  a s s i s t a nc e .

We  r e j e c t  Fr i e dma n' s  i ne f f e c t i ve  a s s i s t a nc e  of
c ouns e l  c l a i m.   I n  a  c i vi l  c a s e  l i ke  Fr i e dma n' s ,  t he r e
i s  no r i ght  t o  a n i ne f f e c t i ve  a s s i s t a nc e  of  c ouns e l
c l a i m.   Ni c hol s on v Rus he n,  767 F. 2d 1426,  1427 ( 9t h
Ci r . 1985) .

Mor e ove r ,  we  obs e r ve  t ha t ,  a s  poi nt e d out  by a ppe l l a t e

c ouns e l  f or  Ms .  Thor nbur gh,  t he r e  wa s  no of f e r  of  pr oof  a t  t r i a l

t o  di s c l os e  wha t  t he  e xc l ude d t e s t i mony mi ght  ha ve  s hown.   I n

t hi s  c onne c t i on,  we  a l s o poi nt  out  t ha t  a ppe l l a t e  c ouns e l
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l i ke wi s e  di d not  a ppr i s e  us  t he  s ubs t a nc e  of  t he  e xc l ude d

e vi de nc e ,  whi c h pr e c l ude s  us  f r om f i ndi ng t ha t  ha d t he  e vi de nc e

be e n a dmi t t e d t he  r e s ul t  woul d ha ve  be e n di f f e r e nt .

Fi na l l y ,  a l t hough we  hol d,  a s  a  ge ne r a l  r ul e ,  t ha t  i n

c i vi l  c a s e s  r e l i e f  ma y not  be  pr e mi s e d upon t he  t he or y of

i ne f f e c t i ve  a s s i s t a nc e  of  c ouns e l ,  we  r e c ogni z e  t ha t  t he r e  ma y be

c a s e s  whe r e  t he  f a c t s  a r e  s o e gr e gi ous  t ha t  j us t i c e  ma y r e qui r e

s ome  r e l i e f .   Thi s ,  howe ve r ,  i s  not  s uc h a  c a s e .

For  t he  f or e goi ng r e a s ons  t he  j udgme nt  of  t he  Tr i a l

Cour t  i s  a f f i r me d a nd t he  c a us e  r e ma nde d f or  c ol l e c t i on of  c os t s

be l ow.   Cos t s  of  a ppe a l  a r e  a dj udge d a ga i ns t  Ms .  Thor nbur gh a nd

he r  s ur e t i e s .

_______________________________
Hous t on M.  Godda r d,  P. J .  

CONCUR:

________________________________
He r s c he l  P.  Fr a nks ,  J .

________________________________
Cha r l e s  D.  Sus a no,  J r . ,  J .


